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Introduction

Part 1V of the Clean Water Act (“the Act” or “CWA”") contains a number of tools that a source
protection plan (SPP) can use to deal with significant drinking water threat (SDWT) activities in
wellhead protection areas (WHPA) and infake protection zones (IPZs). If a SPP designates activities
for the purposes of Part IV provisions, the municipality that will be responsible for the enforcement of
this part should consider how it intends to administer Part IV.

The purpose of this document is to provide information and guidance on the following:
An overview of Part IV of the CWA

. Roles and responsibilities under Part IV of the CWA
Outline of the enforcement and administration of Part IV of the CWA, and,
An overview of the Ministry of Environment’s (MOE's) technical training courses that are
provided to satisfy requirements for appointing risk management officials and risk
management inspectors under Part IV, and for exercising entry powers under the CWA.

This do.cument is intended to provide a general understanding of the process and who is involved with
enforcement and administering Part IV of the CWA.

Purpose of the Clean Water Act

Protecting water at its source is the first step in ensuring that every Ontarian has access to safe
drinking water. Stopping contaminants from getting into sources of drinking water — lakes, rivers and
aquifers — will provide the first line of defense in the protection of the environment and the health of
Ontarians.

The purpose of the CWA is to protect Ontario’s existing and future drinking water sources, as part of
an overall commitment to safeguard human health and the environment. A key focus of the legislation
is the preparation of locally developed terms of reference, science-based assessment reports and
SPPs. For additional information on the CWA and how the terms of reference and assessment reports
were developed, readers may refer to MOE's website www.Ontario.ca/cleanwater.

One of the central principles of the Act is that SPPs are locally developed and implemented.
Municipalities are already responsible for the delivery of municipal drinking water and land use
planning within their boundaries. They have already done a great deal of work and the source
protectlon process is intended to build on this work.

The source protection authorlty (8PA), which in most cases is a conservation authority, is comprised
of representatives appointed by the participating municipalities of the conservation authorities. The

authority’s main role under the CWA is to establish a source protection committee (SPC) and provide
support to the SPC during the preparation of the terms of reference, assessment report and the SPP.

There is strong municipal representation on the SPC, and a range of other stakeholders within the
watershed. Municipalities across the watershed will work together through the SPC, identifying,
assessing and addressing risks to drinking water within their municipal wellhead and intake protection
areas. Municipalities may also work with their SPA to develop an understanding for the specific
impacts of draft policies, including those using Part IV.



Overview of Part IV of the Clean Water Act

A SPP under the CWA is required to contain policies to deal with every area that has been identified
in an assessment report as an area where an activity is or would be a SDWT. These are known as
“significant threat policies”. A significant threat policy must achieve the following objectives:

i) ensuring that if the activity is being engaged in, it ceases to be a SDWT, or

iy a future activity never becomes SDWT.

The Act enables a broad range of policy approaches or “tools” to achieve these objectives. These
include significant threat policies that affect existing legislation, including decisions under the Planning
Act/Condominium Act, 1998, decisions in relation to prescribed instruments; or significant threat
policies that direct the development and implementation of programs, such as education and outreach
or incentive programs. Part IV of the CWA created additional tools that can be used to implement a
significant threat policy to address SDWT activities in WHPAs and IPZs Specifically, Part IV provides
SPCs with two main tools to address SDWT activities, including:

i) Prohibiting the activity (section 57 of the CWA), or

i) Requiring a risk management plan (RMP) for the activity (section 58 of the CWA).

Prohibition — section 57 of CWA:

For the purposes of section 57 (prohibition) of the CWA, a SPP may designate an activity and all or
part of an area of a WHPA or IPZ where the assessment report has identified that activity as a SDWT.
Any future activity that is designated for the purpose of section 57 would be prohibited in the
corresponding designated areas from the time the SPP takes effect.

Risk Management Plans — section 56 and 58 of CWA:

The other Part [V tool, section 58 - RMPs regulates how the activity is carried out. A SPP may
designate an activity and all or part of an area of a WHPA or [PZ where the assessment report has
identified that activity as a SDWT for the purposes of requiring a RMP. Where a SPP policy uses
section 58 of the CWA, a person will be prohibited from engaging in a designated activity in the
corresponding designated areas unless a RMP has been established or entered into for that activity at
that location.

It is important to note that Part IV also allows municipalities to use of interim risk management plans
(IRMPs) under section 56 to deal with SDWT activities in WHPAs and IPZs after an assessment
report has been approved and before SPP policies come into effect. Therefore, municipalities should
communicate to SPCs if IRMPS are in place and how they are being used during the interim period to
deal with SDWT activities in the WHPAs and IPZs, particularly if the SPC is thinking about designhating
an activity for the purposes of section 57 or 58 in the SPP.

Restricted Land Use — section 59 of CWA:

When SPP policies use section 57 prohibition or section 58 RMPs, they may have a complementary
policy that uses section 59, a tool that is also enabled by Part IV of the CWA. The purpose of section
59 is to ensure that, if development that may include a SDWT activity is proposed in an area that is
subject to section 57 or 58, then approvals for the proposal can not be issued until the risk
management official has an opportunity to review the proposal and ensure its compliance with those
provisions. : :




Risk Assessment — section 60 of CWA:

In addition to this, where a person may be subject to section 57 {prohibition) or sections 56 or 58
(RMP), the person has the option of preparing a risk asséssment for the purpose of demonstrating
that the activity, if carried out at the location, is not a SDWT. Essentially, the purpose of a section 60
risk assessment is to demonstrate that the vulnerability score given to a specific property by an
assessment report is inaccurate, for instance, due to the scale of the mapping in the assessment
report. Risk assessments must be prepared in accordance with the regulations and the rules. If a risk
assessment is accepted by the risk management official, then the activity at that location is exempted
from the application of sections 56 (IRMP), 57 (prohibition) and 58 (RMP).

Source Protection Planning Bulletins:

For more information, please refer to the series of planning bulletins prepared by the MOE, regarding

~SPPs and the various tools that can be used to address drinking water threats. These bulletins have
been provided to the Project Managers in the SPA, and are intended to assist local SPCs in preparlng
SPPs and policies.

The Enforcement of Part IV

Who is the enforcement authority and how do they administer Part IV? These are just some of the
questions a municipality or a SPC may have when they decide to use Part IV to deal with SDWT
-activities in a WHPA or IPZ.

Who is the enforcement authority?

Under Part IV, any single tier municipality or upper tier or lower tier municipality that has the authority
to pass by-laws under the Municipal Act for the production, treatment and storage of water is the
enforcement authority (e.g. York, Peel, Durham, County of Oxford, etc.). The municipality responsible
for Part IV may delegate some or all of the Part IV enforcement authority by entering into an
agreement with other public bodies, specifically, a
¢ Planning Board,
e Board of Health,
¢ Source Protection Authority (generally means a conservation authority or ofther person or body
that is required to exercise and perform the powers and duties of a drinking water source
protection authority under the CWA),
Neighbouring Municipalities {where it may share or delegate its authority), or,
The Province.

Some municipalities responsible for enforcing Part IV, particularly those that have limited resources or
do not have experience operating regulatory programs such as the enforcement of by-laws, may
consider delegating their authority to another body. For instance, a group of small municipalities may
feel that it is best to pool their resources and to request the local or lead source protection authority or
the local board of health to enforce Part IV on their behalf within their geographic areas. Alternatively,
the municipalities could pool their resources, then enter into an agreement for joint enforcement and -
work together to arrange for the appomtment of risk management officials and risk management
inspectors as necessary.



Appointment of Risk Management Officials and Risk Management Inspectors:

The municipality (or the body responsible for enforcing Part |V) will be responsible for the appointment
of one or more Risk Management Officials (RMOs) and Risk Management Inspectors (RMis),
which are necessary to administer Part IV. To understand the distinction between a RMO and a RMI,
it is similar to the distinction made between Chief Building Official and Building Inspector under the
Building Code Act. The RMO is responsible for making decisions about RMPs and risk assessments,
similar to the way in which building officials make decisions on building permits. The RMI is
responsible for enforcing Part |V, similar to the way in which building inspectors enforce the provisions
of the Building Code Act. An individual cannot be appointed as a RMO or a RMI unless they have the
gualifications prescribed by the regulations, which state that the individual completes a ministry-
approved training course.

After completing the course and appointing an individual as a RMO or a RMI, the municipality (or body
responsible for administering Part IV) must provide that individual a Certificate of Appointment. It is
important to note that Part IV does not set out the procedures for RMO or RMI appointments. If the
body responsible for enforcing Part IV is uncertain about what procedures they should follow for
appointments, they shouid consult with legal counsel. However, the RMO and RMI appointments may
be governed by similar rules that apply to the appointment of other officials in that body.

Some municipalities (or body responsible for administering Part IV}, particularly those that will have a
small number of staff, may cross-appoint some staff members, so an individual who is appointed as a
RMO is also appointed as a RMI. This is important, because under Part IV, only the RMI is permitted
to exercise the authority to enter property, to issue orders, or to commence prosecutions to deal with
violations. Where a municipality’s (or body responsible for administering Part [V) staff is small, the
RMO may not be able to rely wholly on other staff members appointed as RMIs to exercise the power
of entry to gather information on whether a person is in compliance, or to take the necessary actions
to deal with cases of non-compliance.

Person with Qualifications:

Normally, RMOs are responsible for reviewing and ensuring that RMPs and risk assessments satisfy
the criteria outlined in Part IV of the CWA. However, an additional option for municipalities {(or the
body responsible for administering Part IV) includes delegating the establishment of RMPs and the
evaluations of risk assessments (under section 60 of the Act) to a Person with Qualifications (PQs},
as set out in subsection 55 (1) (h) of the CWA.

A PQs (as a substitute to RMO determination) is permitted by Part IV to make certifications in relation
to a RMP or a risk assessment, certifying that these documents meet the applicable criteria specified
in the CWA. [f a RMP or a risk assessment has been certified by a PQs (and in many cases the PQs
may have been retained to prepare these documents), the RMO is obliged to accept the certifications
and the underlying RMP or risk assessment — in other words they are not allowed to go behind the
certifications and question the professional judgment of the PQs.

It will be at the discretion of the municipalities (or body responsible for administering Part IV} to decide
when to pass a by-law (or rules) that permits the use of a PQs. One instance may be where the RMO
lacks the expertise to review RMPs or risk assessments related to an activity that is subject to Part V.
For example, a RMO may ask the municipality (or body responsible for administering Part IV) to pass

a by-law (or make a rule) permitting the PQs to make certifications in refation to RMPs for the




management and storage of organic solvents, on the grounds that the RMO lacks the expertise or the
resources to review and ensure these RMPs satisfy the criteria set out in the CWA for the RMPs.

When the municipality (or body responsible for administering Part V) is passing a by-law {or making a
rule} authorizing PQs to make certifications in relation to RMPs or risk assessments, they may specify
requirements. For instance, the enforcement body may consider requiring that PQs carry professional
liability insurance up to a certain amount. Alternatively, the municipality {or body responsible for
administering Part IV) may specify minimum education or experience requirements that an individual
must satisfy before the individual can act as PQs under Part IV. Or, the rules could provide the RMO
with a very limited ability to review the measures outlined in a RMP, for-instance the rule may specify
that a PQs can certify a RMP as long as the RMO consents to the timelines for implementing the
measures set out in the RMP. |t is important to note that the Ontario Regulation 287/07 requires
these persons must successfully have completed a ministry-approved training course before they can
be appointed as PQs. ' ‘

How ié Part IV enforced?

Part IV includes the power to enter property for RMIs for the purposes of inspecting properties in a
WHPA or IPZ that are subject to sections 56 (IRMPs), 57 (prohibition) or 58 (RMPs}). It is important to
note that any person may lawfully enter property with the consent of the occupier — powers of entry
are used under a statute where the consent of an occupier cannot be obtained.

A RMI has the authority to issue an order under section 63 of the CWA based on the following
grounds:
1. a person is not complying with a RMP;
2. aperson engaged in an activity at a location where it is prohibited (in violation of section 57 of
CWA); or,
3. a person engaged in an activity at a location where a RMP is required (in violation of section
58 of CWA).

The RMI may issue an order to a person in order to bring the person’s activity back into compliance.
The order can include directions relating to how the person can achieve compliance, including
requiring the person to cease an activity by a specified date. if a person fails to comply with an order,
then he RMO has the authority to issue a notice to a person indicating that the RMO will cause a thing
to be done that was required by the order (section 84 of the CWA). After such work has been ‘
completed, the RMO may issue an order to pay costs to a person to recover any reasonable costs for
carrying out the work.

The CWA also makes certain contraventions of Part IV an offence, including:

failure to comply with section 57 of CWA (prohibited activities);

failure to comply with subsection 58 (1) of CWA (requirement for a RMP);

failure to comply with a compliance order issued by a RMI under section 63 (4) of CWA,
failure to comply with a RMO order - to prepare a disclosure report under section 61 of CWA,;
and,

obstructing a person whao has the authority to enter property (such as a RMI) or providing false
or misleading information to a RMO or a RMI {section 90 and 91 of CWA).

Howh =
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Like all other provincial offences or offences under municipal by-laws, offences under the CWA are
prosecuted under the Provincial Offences Act (POA). A RMO would be considered a “provincial
offences officer” for the purposes of the POA and they may commence a prosecution in accordance
with the procedures set out in the POA. The CWA sets out the penalties upon conviction, including:
(1) an individual (they are) on first conviction up to $25,000 for each day the offence continues and on
subsequent conviction up to $50,000 for each day the offence continues; and (2) for a corporation
(they are) on first conviction up to $50,000 for each day the offence contlnues and on subsequent
conviction up to $100,000 for each day the offence continues.

It is important to note that Part IV of the CWA provides an appeal to the Environmental Review
Tribunal (ERT) for the following decisions:

1. In relation to a RMO: .
(a} the decision fo establish or amend a RMP;
(b} the refusal to agree to or to establish a RMP;
(c) an order to prepare a report on an activity under section 61 of CWA,
(d) an order to pay costs under section 67 of CWA; and,
(e) an order requiring a person to grant access to their property under section 80 of CWA.

2. In relation to the RMI: |
(a) a compliance order issued by the RMI under section 63 of CWA.

A person has 60 days to appeal a decision to the ERT. There is no appeal from an ERT decision;
however, the decisions of the ERT, like all other statutory bodies, can be challenged before Divisional
Court by way of an application for judicial review.

Preparing for Administration and Enforcement of Part IV

This document does not provide any recommendations or approaches on how municipalities can
prepare for the administration and enforcement of Part IV provisions. However, the MOE has been
working closely with municipal partners from across the province to develop approaches to
administering Part IV. Through this work, the MOE intends to develop additional guidance and
resource material that will assist all potentially affected municipalities with the understanding and
application of their duties and responsibilities related to the Part IV administration, compliance and
enforcement.

Presently, municipalities may, in part through the pre-consultation process {which has already begun
in many areas of the province), engage SPCs and authorities to discuss potential municipal work load
and financial implications of the relevant Part IV policies in draft SPPs.

Traihing Requirements

The Ontario Regulation 287/07 — General (O. Reg. 287/07) sets out that the RMOs, RMIs and PQs
are required to successfully complete a ministry-approved training course covering necessary
information related to the Part IV powers under the CWA. The Property Entry Training Course
previously offered to persons collecting information for the purpose of Section 88 of the CWA will
continue to be offered and is the model for the property entry skills and knowledge taught to RMIs and
RMOs for their duties related to inspections and enforcement. For a person to be eligible to attend




the Part [V Training Course they must successfully complete or have successfully completed the
Property Entry Training Course. The PQs do not have the authority to enter property except in the
company of a RMO/RMI and therefore, are exempt from taking the Property Entry Training Course.
Table 1 summarizes the different roles, responsibilities, authorities, and training requirements for the
different persons under Part IV of the CWA.

Table 1: Summary of Roles, Responsibilities, Authorities, & Training Requirements

Persons Under
Part IV of the Act

Risk Management .|
- Official (RMO). .

Roles, Responsibilities &
Authorities

Negotiate/establish Interim
RMPs and RMPs
Evaluate risk assessments that
conclude an activity is nct a
significant drinking water threat
Issue orders and notices
Cause things to be done

Issue orders to pay ‘
Attend Environmental Review
Tribunal hearings _
Annually report to the SPA
Interact with other municipal
departments depending upon
situation

Prescribed Training & Qualifications (O. Reg.

287/07 — General); The regulatory training
requirements for the RMO, RMI and PQs
training courses

A detailed description of the rules governing the

- preparation of the assessment reports, source
protection plans, risk management plans and risk
assessments;

A detailed description of Part IV of the Act;

An overview of procedures before the
Environmental Review Tribunal;

A description of the prescribed instruments to
which subsection 39 (7) of the Act applies and
how they regulate activities that could be
identified in a source protection plan as
significant drinking water, threats

In the opinion of the Director, provides adequate
training for a person to provide a statement under
those provisions of the Act

Risk Management -
Inspector (RMI1}

Entry powers to conduct
inspections to ensure
compliance with interim RMPs;
RMPs; subsection 57 (1)
{prohibits designated SDWT
activities in designated areas);
and subsection 58 (1) (requires
RMPs for designated activities
in designated areas)
Authorized to issue compliance
orders to deal with non-
compliance under Part IV {as
noted above)

Attend Environmental Review
Tribunal hearings

Interact with other municipal
departments depending upon
situation

When entering property under

* section 62 — if RMI becomes

aware of drinking water health
hazard must immediately notify
MOE (section 89)

A detailed description of the rules governing the
preparation of the assessment reports, source
protection plans, risk management plans and risk
assessments;

A detailed description of Part IV of the Act;

An overview of procedures before the
Environmental Review Tribunal;

A description of the prescribed instruments to
which subsection 39 (7) of the Act applies and
how they regulate activities that could be
identified in a source protection plan as
significant drinking water threats

An explanation of the powers of entry provisions
in the Act; and protocols for exercising lawful
entry onto property — related to section 62 of the
Act

In the opinion of the Director, provides adequate
training for a person appointed as a RMI under
the Act




Persons Under Roles, Responsibilities & Prescribed Training & Qualifications (O. Reg. .
Part IV of the Act Authorities 287/07 — General); The regulatory training

requirements for the RMO, RMI and PQs
training courses

Person with + Certify Interim RMP Same as RMO, as outlined above.
Qualifications « Certify RMP » Note: The PQs do not have the powers to enter
(PQs) « Certify Risk Assessment property except in the company of a RMO/RMI
S « RMO required to accept the and therefore, is exempt from taking the Property
RMP, risk assessment, and Entry Training Course.
interim RMP certified by the
PQs

More information regarding the different responsibilities of the municipality, Province, RMO,
RMI, and PQs is available in the Appendix. These tables are provided for information
purposes only. For a complete record of all the provisions, please refer to the Act and
regulations. -

Upcoming Training Courses

The MOE will be prbviding training courses beginning in the Fall of ‘201 1. Table 2 outlines and
describes the different courses that will be offered.

Table 2: Course Description & Timelines:

Course Description

Property Entry Course A three-day training course that focuses on providing Dates to be
Participants with the skill set necessary to safely and announced...Fall,
effectively enter property in order to carry out the 2011

technical work required to assess source water, or
related to Part IV inspections and enforcement duties.
(Applicable fo those persons entering property under
section 62, 66 and 88 of the CWA) - under the provisions
set out in the Act, which include:

« Section 88 - aythorizes entry for the purposes of
collecting information relevant to the preparation
of an assessment report, a SPP, an annual
progress report, or to carry out a monitoring
program; _

s Section 62 authorizes entry for the purposes of
collecting information relevant to determine if an
activity is in compliance with sections 56 (IRMP),
section 57 (prohibition) or section 58 (RMP); and

s Section 66 authorizes entry for the purpose of a
causing a thing to be done on the property,
where a hofice has been issued under section
64 by the RMQ, due fo failtire fo comply with an
order.
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Course ‘ Course Description i

Risk Management A five-day training course that focuses on providing Dates to be
Official & Inspector participants with the necessary information related to the announced
Training Course Part IV enforcement responsibilities of the CWA, ...Fall, 2011

including RMPs. Section 54 of the regulation (O. Reg.
287/07) provides that the course must include:

e A description of the rules governing the
preparation of assessment reports, SPPs, RMP,
and risk assessmenis;

A description of part 1V of the Act;
An overview of procedures before the
Environmental Review Tribunal, and

s A description of the prescribed instruments and
the way in which they regulate activities that
could be identified in a SPP as a significant
drinking water threat.

Person with Description of the course will be provided soon, as this Currently not
Qualifications (PQs) cotirse is &till under development... available

Please note, the MOE is offering a number of courses this year for the interim period before SPPs are
approved for municipalities preparing for administration and enforcement of Part V. The MOE is
aware that many municipalities have not begun to plan for the RMO/RMI position and the enforcement
of Part IV responsibilities; therefore we will continue to provide this training into 2012 and 2013.

Pilot Risk Mahagement Official & Risk Management Inspector Training
Course

The MOE recently offered a Pilot Risk Management Official and Risk Management Inspector Training
Course, which also included the Property Entry Course. This pilot was delivered from May 9-19, 2011
to a focus group for accreditation. The feedback received from this group will assist in shaping the
course for future participants.

Training Course Content

It is important to note that the regulatory training requirements describe the minimum training that
must be successfully completed by a potential RMO/RMI before they can exercise their authorities
under Part IV of the Act.

Listed below in Tables 3 (a) & 3 (b) are the CWA skills, knowledge and training requirements for
the Property Entry Course and the Risk Management Official and Inspector Course.
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Table 3 (a): CWA Skills, Knowledge & Training Requirements for the Property Entry Course:

Property Entry Course
Background and overview of the CWA and the source water protection process

Powers and Limitations & Roles and Responsibilities for Persons Entering Property under s. 62, 66 and 88 of the
CWA.

11 Knowledge of powers of entry under section 82 (inspection purposes), 66 (cause things to be done) and 88

(information collection) of the CWA

0__Knowledge of responsibilities under section 89 (notice of drinking water health hazard) of the GWA)
Procedures/Practices for Entering Specific Property (Property Entry Protocols) — General & Industry Specific
{agriculture and industrial); -

0 Bio-security and farm safety

0 Note Taking & Record Keeping

2 Professional Code of Conduct
Effective Communications:;

O Goals of communication as it relates to propeity entry

0 Communication model

0 Modes of communication

0 Barriers to communication
Conflict Management & Conflict Avoidance:

[ Goals of communication as it relates to property entry

0 Distinguish various human behaviours

g How to apply communication skills during a given situation

0 Recognize and diffuse crisis/difficult situations

Table 3 (b): CWA ékills, Knowledge & Training Requirements for the RMO/RMI Course:

' Risk Management Official & Risk Management Inspector Course

Background and overview of source water protection process:
o Overview of the CWA and source protection planning process
0__Additional knowledge of other relevant Acts and their implications

Roles, Responsibilities & Authorities of Risk Management Officials, Inspectors & Person with Qualifications
0 Knowledge of Part IV Powers under the CWA

Overview of the CWA & detailed background on:
O Assessment report
0 Risk management plans
0 Source protection plans
0 Provincial instruments prescribed in regulation (Ontario “General® Regulation 287/07)
O First Nations and source protection

Risk Assessment and Risk Management Measures Catalogue under the CWA.:
0 Knowledge of and applying risk assessmentfrisk management process (s. 60 of the CWA)
O Risk Management Measures Catalogue — A resource for RMOs

Writing Orders & Obtaining Warrants

Envirenmental Review Tribunal, Appeal Process, & Presenting Evidence/Note Taking
0 Note Taking & Record Keeping (as it pertains to legislative reporting requirements)
11 Municipal Freedom of information & Protection of Privacy Act

Professional Conduct Related to Part IV of the CWA
0 Professional conduct as it pertains to risk management officials and inspectors.

Components of Negotiation

12




Conclusions

This document provides municipalities an overview of the enforcement and administration
responsibilities under Part |V of the CWA, as well as a summary of the MOE's technical trainhing
courses. Detailed information and guidance about the enforcement and administration of Part 1V will
be provided over the next year as discussions with the municipal working group progress.

This document is intended to provide municipalities with a general understanding of the process and
who is involved with the administration and enforcement of Part IV of the CWA,

As well, while every effort has been made to ensure the accuracy of the information in this document,
it should not be construed as legal advice or relied on as a substitute for the legis!ation.

Additional Sources of Informatioh

Ministry of the Environment’s Clean Water Act Website — www.Ontario.ca/cleanwater
Clean Water Act, 2006 and O. Reg. 287/07 “General’ on the e-Laws Website (www.elaws.gov.on.ca).
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